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IN THE COURT OF CRIMINAL APPEALS OF TEXAS, AT AUSTIN 
 

Christopher James Holder 
Appellant 

v. 

The State of Texas 
Appellee 

 
On Appeal from the 416th District Court of Collin County, Texas, in Cause 

Nos. 416-80782-2013 
The Hon. Chris Oldner, Judge Presiding 
 

 

 

MOTION FOR REHEARING 
 
 
TO THE HONORABLE COURT OF CRIMINAL APPEALS: 

 
COMES NOW, Christopher James Holder, Appellant, in the above styled 

and numbered cause, by and through Steven R. Miears, his undersigned attorney 

of record, who respectfully files this “Motion for Rehearing,” and in support of 

such Motion would show the Court: 

I 

 Finding no error in the admission of cell-phone site location information 

(“CSLI”), the Court of Appeals originally affirmed Appellant’s conviction in a 
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2016 unpublished opinion. Holder v. State, No. 05-15-00818-CR (Tex.App. - 

Dallas; August 19, 2016)(“Holder I”).  Finding that admission of the CSLI 

violated the Texas Constitution, this Court reversed that decision and remanded 

the case for a harm analysis. Holder v. State, 595 S.W.3d 691 (Tex.Cr.App. 

2020)(“Holder II”). 

 On remand, the Court of Appeals determined the error to be harmful under 

Rule 44.2(a), Tex.R.App.Pro.  It reversed the conviction in another unpublished 

opinion. Holder v. State, No. 05-15-00818-CR (Tex.App. - Dallas; December 15, 

2020)(“Holder III”).  On February 2, 2022, this Court again reversed the decision 

of the Court of Appeals, finding it erred in utilizing the “constitutional” harm 

analysis of Rule 44.2(a). Holder v. State, ____ S.W.3d ____ ((Tex.Cr.App. No. 

PD-0026-21; February 2, 2022)(“Holder IV”).  This motion for rehearing is 

timely filed if presented or post-marked by February 17, 2022. 

II 

 Appellant respectfully suggests that rehearing should be granted because 

the Court’s opinion is incorrectly premised on the idea that  Appellant “in this 

case did not even invoke the Fourth Amendment on appeal.” Holder IV, slip op., 

at 4.  This statement fails to recognize the convoluted procedural history of which 

https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=ca100642-84a2-474e-8ce7-6b2793a8723e&coa=coa05&DT=Opinion&MediaID=0
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=ca100642-84a2-474e-8ce7-6b2793a8723e&coa=coa05&DT=Opinion&MediaID=0
https://scholar.google.com/scholar_case?case=4527061810891080783&q=595+S.W.3d+691&hl=en&as_sdt=6,44
https://scholar.google.com/scholar_case?case=4527061810891080783&q=595+S.W.3d+691&hl=en&as_sdt=6,44
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=2ebc9af8-6f9c-4336-9286-2c6166d43bb9&coa=coa05&DT=Opinion&MediaID=1
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=2ebc9af8-6f9c-4336-9286-2c6166d43bb9&coa=coa05&DT=Opinion&MediaID=1
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=3056f43c-ede2-4966-8ca2-c4c861793356&coa=coscca&DT=OPINION&MediaID=
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=3056f43c-ede2-4966-8ca2-c4c861793356&coa=coscca&DT=OPINION&MediaID=
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=3056f43c-ede2-4966-8ca2-c4c861793356&coa=coscca&DT=OPINION&MediaID=


 

issues were raised on appeal, which grounds of review this Court granted review 

upon, and this Court's responses to the law in this area as it developed.1   

 Appellant’s second point of error in his first direct appeal to the Fifth Court 

of Appeals was that the “trial court erred in denying Holder’s motion to suppress 

his cell phone records obtained by a court order in violation of federal law.”1 

Relying upon the state of the law at that time concerning the "third party 

doctrine," the first opinion of the Fifth Court of Appeals rejected this claim 

because, at that time, the law was the Fourth Amendment provided no protection 

for records held by a third party.   The claim was rejected because the Court of 

Appeals concluded that Appellant had no privacy interest in the cell phone 

records which was entitled to protection under the federal statute known as Stored 

Communications Act. That act provides that a governmental entity may require 

a provider of electronic communication service or remote computing service to 

disclose a record or other information pertaining to a customer of such service 

only when the governmental entity obtains a warrant or "obtains a court order for 

such disclosure under subsection (d) of this section." 18 U.S.C. § 

 
  1  See Appellant’s original submission brief, PP. 22, 31, and 62-63.   

  2  See Appellant’s original submission brief, PP. 2 and 29.  

https://advance.lexis.com/document/?pdmfid=1000516&crid=1f3643e3-467c-4709-8e27-b330019846f4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5KH5-FP91-F04K-B2SY-00000-00&pdcontentcomponentid=10618&pdshepid=urn%3AcontentItem%3A5X8V-RYY1-DXC7-K0F2-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=xzgpk&earg=sr2&prid=ccd5796a-8241-44cb-96cf-40cbdf71f461
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=8068d40a-1eb1-4424-ad43-ecfc2938162a&coa=coa05&DT=Brief&MediaID=682
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=8068d40a-1eb1-4424-ad43-ecfc2938162a&coa=coa05&DT=Brief&MediaID=682


 

2703(c)(1)(A) & (B).  Holder I, slip op., at 4.  

 At the time Appellant filed his original brief with the Court of Appeals in 

Holder I, the Court of Criminal Appeals had already held that the State's 

warrantless acquisition of historical cell-site-location information recorded by 

the defendant's cell-phone service provider did not violate the Fourth 

Amendment. Ford v. State, 477 S.W.3d 321 (Tex.Cr.App. 2015). Thus, the 

Fourth Amendment issue was settled by this Court at that time. 

 Therefore, in his original 2016 petition for discretionary review (“PDR”),1  

among the issues Appellant raised, were these two: 

Ground Three: The Court of Appeals erred in holding the State’s 
petition to obtain the Appellant’s cell phone records set forth the 
“specific and articulable facts” required by federal law under 18 
U.S.C. section 2703(d).  

                     
Ground Four: The Court of Appeals erred in holding the State’s 
acquisition of Petitioner’s historical cell phone records under an order 
issued under the federal stored communications act without a showing 
of probable cause in the petition was reasonable under the guarantees 
of privacy in Article I section 9 of the Texas constitution. 

 

 
  3  See PD-1269-16; filed December 15, 2016. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=1f3643e3-467c-4709-8e27-b330019846f4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5KH5-FP91-F04K-B2SY-00000-00&pdcontentcomponentid=10618&pdshepid=urn%3AcontentItem%3A5X8V-RYY1-DXC7-K0F2-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=xzgpk&earg=sr2&prid=ccd5796a-8241-44cb-96cf-40cbdf71f461
https://advance.lexis.com/document/?pdmfid=1000516&crid=1f3643e3-467c-4709-8e27-b330019846f4&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5KH5-FP91-F04K-B2SY-00000-00&pdcontentcomponentid=10618&pdshepid=urn%3AcontentItem%3A5X8V-RYY1-DXC7-K0F2-00000-00&pdteaserkey=sr2&pditab=allpods&ecomp=xzgpk&earg=sr2&prid=ccd5796a-8241-44cb-96cf-40cbdf71f461
https://scholar.google.com/scholar_case?case=12500741492175591968&q=865+S.W.2d+944&hl=en&as_sdt=6,44
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=ca100642-84a2-474e-8ce7-6b2793a8723e&coa=coa05&DT=Opinion&MediaID=0
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=1aabe1dc-deaf-4095-a0fa-a2a353f41c8f&coa=coscca&DT=OPINION&MediaID=
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=40116f38-4111-4951-8fa2-1c28a84bbf6c&coa=coscca&DT=PETITION&MediaID


 

 After Appellant filed his original PDR, on June 5, 2017, the U.S. Supreme 

Court granted review in Carpenter v. United States.2 On the very next day, June 

6, 2017, Counsel for Appellant filed a letter to the Court calling attention to the 

Carpenter case as a “supplement to Holder's brief.” Taking notice of Carpenter, 

this Court granted discretionary review of Appellant’s petition for discretionary 

review, but only as to ground 3, which raised the federal law claim which the 

Court of Appeals had rejected on Fourth Amendment Grounds.    

 On September 27, 2017, this Court heard Oral arguments at the Texas A&M 

School of law on Ground 3 only and the case was ordered submitted. After 

submission, the U.S. Supreme Court issued its opinion in Carpenter v. United 

States, _____ U.S. _____ (No. 16-402; June 22, 2018).  In that case, the U.S. 

Supreme Court held that a court order obtained by the government under the 

Stored Communications Act, 18 U.S.C.S. § 2703(d), was not a permissible 

mechanism for accessing historical CSLI because the showing required under the 

Act fell well short of probable cause required by the Fourth Amendment. A 

warrant was necessary to obtain CSLI in the absence of an exception such as 

exigent circumstances. 

 
  4  See also 137 S. Ct. 2211 (2017). 

https://www.supremecourt.gov/orders/courtorders/060517zor_e18f.pdf
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=28de366e-5610-4f1d-bd60-8a61811b1764&coa=coscca&DT=LETTER&MediaID=b
https://www.supremecourt.gov/opinions/17pdf/16-402_new_o75q.pdf
https://www.supremecourt.gov/opinions/17pdf/16-402_new_o75q.pdf
https://www.supremecourt.gov/opinions/17pdf/16-402_new_o75q.pdf
https://www.supremecourt.gov/opinions/17pdf/16-402_new_o75q.pdf
https://scholar.google.com/scholar_case?case=11561132889358403892&q=137+S.+Ct.+2211+&hl=en&as_sdt=6,44


 

 In response to Carpenter, on June 27, 2018, counsel for Appellant filed a 

“Motion for “Remand” with this Court to remand this case to the Fifth Court of 

Appeals for a harm analysis of his Texas Constitutional claim, given the U.S. 

Supreme Court's holding in Carpenter. The Court of Appeals had originally 

rejected that claim relying on the premise that the Texas Constitution provided 

protection no greater than its federal counterpart. On October 23, 2019, in 

response, this Court denied the request for remand. But, the Court now granted 

review to include Ground 4 of the original PDR and ordered supplemental 

briefing.3    

 After supplemental briefing, in Holder II, this Court held that the Texas 

Constitution does protect cell phone/tower records. It then remanded to the Fifth 

Court of Appeals for a harm analysis. The Court of Criminal Appeals, however, 

never addressed the original issue it had granted review of in Ground 3.  

 The Fifth Court of Appeals held Appellant had been harmed by the 

erroneous admission of the evidence, using the constitutional measure for review. 

This Court has now rejected that standard of review for error under the Texas 

 
  3  See Order of October 23, 2019. 

https://www.supremecourt.gov/opinions/17pdf/16-402_new_o75q.pdf
https://scholar.google.com/scholar_case?case=4527061810891080783&q=595+S.W.3d+691&hl=en&as_sdt=6,44
https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=7d70511b-26ed-4753-810d-a0ff9669ee6e&coa=coscca&DT=ORDER&MediaID=78


 

Constitution and remanded the case to the Fifth Court of Appeals for review 

under the non-constitutional standard of review for error. 

 Ultimately, this Court has never addressed the original Ground for Review 

on which it granted review, which is whether acquiring Appellant's cell phone 

records violated federal law. Instead, the Court now writes that, “Unlike Love, 

Appellant in this case did not even invoke the Fourth Amendment on appeal. He 

cannot rely on the federal exclusionary rule to argue that the CSLI records should 

be suppressed.” Holder IV, slip op., at 4-5.  Respectfully, this is an inaccurate 

statement.  

 The fair and appropriate course of action to provide due process on appeal  

is for this Court is to grant rehearing and address the original issue on which this 

Court granted PDR: 

The Court of Appeals erred in holding the State’s petition to obtain 
the Appellant’s cell phone records set forth the “specific and 
articulable facts” required by federal law under 18 U.S.C. section 
2703(d). 

 
 In Carpenter, the Supreme Court rested its decision in a finding that 

supports Appellant's original contention (and the issue upon which this Court 

originally granted review), that acquiring his cell records violated federal law 

because they were obtained without a finding of probable cause required under 

https://search.txcourts.gov/SearchMedia.aspx?MediaVersionID=3056f43c-ede2-4966-8ca2-c4c861793356&coa=coscca&DT=OPINION&MediaID=
https://www.supremecourt.gov/opinions/17pdf/16-402_new_o75q.pdf


 

the fourth amendment.  The Court should now address this issue. 

 
Prayer 

 
WHEREFORE PREMISES CONSIDERED, Appellant respectfully 

prays this Honorable Court will grant his Motion for Rehearing, vacate its 

opinion of February 2, 2022, and remand this case to the Court of Appeals for 

reconsideration of Appellant’s Fourth Amendment claim, given Carpenter.   
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/s/ Steven R. Miears 
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